
SCIO TOWNSHIP ZONING BOARD APPEALS

827 North Zeeb Road, Ann Arbor, Michigan 48l03
MEETING MINUTES OF THURSDAY, DECEMBER 21, 2006 

1)  ROLL CALL

Present:  DeLong, Fuller, Collica, Ream, Knowles

2) CALL TO ORDER

Chair Knowles called the meeting to order at 7:10 p.m.

3)   Swearing in at 7:11 p.m.

4)   COMMUNICATIONS AND/OR CORRESPONDENCE
None

5) Public Comment:

None

6) Public Hearings

Chair Knowles recuses himself from consideration of Variance #1494.  Commissioner DeLong will be Acting Chair in consideration of this matter.

A. Variance #1494, Jackson Zeeb Association, LLC, by Harvey Weiss, regarding property code #H-08-21-400-034, S. Zeeb Road vacant, requests a variance to allow 215.8 feet between driveways on a 45 M.P.H. road rather than the required 230 foot minimum, per section l0.05.D.

Public hearing opened at 7:12p.m. by Acting Chair DeLong.  

Applicant/representative:

Alan Greene, Jackson Zeeb Associates, 39577 N. Woodward Ave., Bloomfield Hills, MI

Request is for Applebee’s Restaurant.  Driveway location was approved by the WCRC after detailed traffic studies.  Applicant is only seeking one access drive to service the entire 14 acre site.  Location was viewed as being the best, safest and soundest location for the driveway in relationship to the other driveways both across the road and the residential property and Meijer’s drive in the other direction.  The result will still be a 14 foot variance request from the Township’s Access Management Standards.  

WCRC also was provided a computer syncro-analysis with the entire stretch of roadway there.  Preliminary Site Plan approval has been given by the Planning Commission with the driveway location, contingent on a variance from the ZBA.  Variance calculates to be about a 6 percent variance in connection with the overall distance.

Comment by Board:

· Variance application was “quite complete”.

· It appears that this site is being developed in conjunction with other businesses along the road as to what the best location would be.  Even though it is a few percent short of the required standards, it has been developed with the WCRC; the ZBA should go forward with the variance.

Public comment:

No public present.

MOTION BY COMMISSIONER COLLICA, SUPPORT BY COMMISSIONER FULLER TO CLOSE THE PUBLIC HEARING AT 7:16 P.M.

YES: 4

NO:  0

ABSTAIN: 1 (Knowles)

MOTION CARRIED

Discussion by Board:

· A Carlisle-Wortman report mentions an alternative.  (Applicant response:  What Carlisle-Wortman report is talking about is a secondary drive that goes into the Meijer’s parking lot for cross-access circulation.  This is not an access that Meijer’s has allowed applicant as a main access.  Applicant has looked at a variety of alternative accesses.)

· Feel that Carlisle-Wortman report indicated that the applicant could move the drive a little bit, but it would then make it in conflict with the driveways.

MOTION BY COMMISSIONER FULLER, SUPPORT BY COMMISSIONER REAM, IN THE MATTER OF VARIANCE APPLICATION #1494, PROPERTY I.D. H-08-21-400-034:

BASED ON THE FOLLOWING FACTS:  THE TESTIMONY BEFORE THIS COMMISSION DURING THE PUBLIC HEARING, THE ANALYSIS PERFORMED BY THE TOWNSHIP PLANNER, DOUG LEWAN, DATED DECEMBER 8, 2006, THE PLANS PRESENTED THE COMMISSION AS PART OF THE APPLICATION FOR THIS VARIANCE (‘RESTAURANT SITE’ BY MICHAEL A. BOGGIO ASSOCIATES, SHEET ‘SP-1’, DATED 7/12/06); AND COMMUNICATION FROM THE WASHTENAW COUNTY ROAD COMMISSION REFERRED TO IN THE PRESENTATION; ALL OF WHICH BECOME PART OF THE RECORD FOR THIS HEARING.

I FIND, UNDER ARTICLE 15.04 SECTION E, THAT:

1. THERE EXCEPTIONAL OR EXTRAORDINARY CIRCUMSTANCES OR CONDITIONS APPLICABLE TO THE PROPERTY INVOLVED OR TO THE INTENDED USE OF THE PROPERTY THAT DO NOT APPLY GENERALLY TO OTHER PROPERTY OR CLASSES OR USES IN THE SAME DISTRICT; THE PROPOSED DRIVE IS ALIGNED WITH DRIVE ON THE EAST SIDE OF ZEEB ROAD THAT PRESENTLY ACCESSES THE BURGER KING RESTAURANT.  THIS ALIGNMENT IS PERCEIVED TO BE DESIRABLE FROM A TRAFFIC SAFETY STANDPOINT.  THE PLACEMENT OF THE DRIVE FOR THE SUBJECT PARCEL FURTHER TO THE SOUTH WOULD CREATE CONFLICTS FOR TURNING TRAFFIC TO EITHER RESTAURANT.

2. SUCH VARIANCE IS NECESSARY FOR THE PRESERVATION AND ENJOYMENT OF A SUBSTANTIAL PROPERTY RIGHT POSSESSED BY OTHER IN THE SAME ZONE OR VICINITY; PLACEMENT OF THE DRIVEWAY BY THE STANDARD IN THE ZONING ORDINANCE WOULD PLACE DIFFICULTIES IN THE FUTURE DEVELOPMENT OF THIS PARCEL, AND BY NECESSITY WOULD DENY THE OWNER A SUBSTANTIAL RIGHT POSSESSED BY OTHER PROPERTY IN THE VICINITY.

3. THE GRANTING OF SUCH VARIANCE OR MODIFICATION WILL NOT BE MATERIALLY DETRIMENTAL TO THE PUBLIC WELFARE OR MATERIALLY INJURIOUS TO THE PROPERTY OR IMPROVEMENTS IN SUCH ZONE OR DISTRICT IN WHICH THE PROPERTY IS LOCATED; THE ADJACENT DRIVE TO THE NORTH OF THIS PARCEL IS NOW PRINCIPALLY USED BY TRUCKS DELIVERING TO THE EXISTING MEIJER’S FACILITY.  AS NOTED ABOVE, THIS VARIANCE WOULD BRING INTO APPROXIMATE ALIGNMENT THE DRIVEWAY FOR THE BURGER KING ON THE AST SIDE OF ZEEB ROAD, INCREASING THE SAFETY OF THE PUBLIC, WE NOTE NO DETRIMENTAL IMPACT ON THE PUBLIC WELFARE OR INJURY TO THE PROPERTY IN THE ZONE OR DISTRICT IN THE REQUEST VARIANCE.

4. THE GRANTING OF SUCH VARIANCE WILL NOT ADVERSELY AFFECT THE PURPOSE OR OBJECTIVES OF THE MASTER PLAN OF THE TOWNSHIP.

5. THE CIRCUMSTANCES OR CONDITIONS UPON WHICH THIS VARIANCE IS BASED DO NOT RESULT FROM THE ACTIONS OF THE APPLICANT OR HIS PREDECESSORS IN TITLE; AS NOTED IN THE ANALYSIS FROM THE TOWNSHIP PLANNER, DATED DECEMBER 8, 2006, THE CIRCUMSTANCES REQUIRING THIS VARIANCE RESULT FROM THE LOCATION OF THE PROPERTY AND THE SURROUNDING DEVELOPMENT, NOT FROM THE ACTIONS OF THE APPLICANT.

AND THEREFORE, MOVE TO GRANT OT ALLOW 215 FEET BETWEEN DRIVEWAY RATHER THAN THE REQUIRED 230 FOOT MINIMUM, PER SECTION 10.05 D OF THE SCIO TOWNSHIP ZONING ORDINANCE.

YES:  4

NO:  0

ABSTAIN: 1 (Knowles)

MOTION CARRIED

B. Variance #1495, Paul Lubienski and George Lubienski regarding property code #H-08-12-100-022 and H-08-01-400-002, N. Maple road and Stein Road vacant, for an appeal of a decision of the Scio Township Board of Trustees in the denial of the Preliminary Site Plan (PSP) and Conditional Use ( CU) for the Oakridge Estates Open Space Development.

Public hearing opened at 7:24 p.m. by Chair Knowles.

Chair Knowles indicates to the applicant that the ZBA has been advised by Foster and Swift, Scio Township counsel, that the Zoning Board of Appeals cannot grant the relief that the applicant has requested in the Township Zoning Ordinance or Michigan Zoning Enabling Act because it does not have jurisdiction to hear this. At this point this item will be closed,  and ZBA recommends that fees be returned to the applicant.


Applicant/representative:

Paul Lubienski, 3610 Daleview Drive, Ann Arbor, MI  48105

6) OLD BUSINESS

A. Variance #1490, Haley Law Firm, for Kevin Wing, regarding property code #H-08-15-100-002, Miller Road vacant parcel, requesting a 41 foot setback for the construction of a wireless communication support structure (tower) rather than the required setback of five hundred (500) feet to adjacent residentially zoned property, pursuant to Section 6.17. C.1.e.2.

MOTION BY COMMISSIONER FULLER, SUPPORT BY COMMISSIONER DE LONG TO BRING THIS MATTER BACK ON THE TABLE FOR DISCUSSION.

YES:  5


NO:  0


MOTION  CARRIED

Public hearing opened at 7:25 p.m. by Chair Knowles.

Applicant/representative:

Wallace Haley, 8065 Grand River, Brighton, MI

Applicant has provided a response to Doug Lewan’s November 10, 2006 memorandum.  Applicant is at a point where the ZBA has heard the testimony; Township Consultant has given an original opinion; applicant responded to it; Township Consultant provided another opinion; applicant responded.  Under Michigan law applicant believes it is correct.  The applicant believes that common sense should not have to be checked at the door; believes it has met the test for a variance.  Property affected by the variance, owner Detroit Edison, within 500 feet, has indicated it has no problem with the variance request.  A monopole is designed to crumple in on itself and is designed with stress points so that in case of a catastrophic wind failure, the tower would crimple in on itself, and not fall.  Only four landmark trees will be cut down.  There is a driveway involved, not a Class C road.  ITC owns the substation and infrastructure only.  The Township Master Plan does not take into account wireless facilities or cell towers. The 1996 Telecommunications Act  indicates that no government shall take into account health affects of wireless towers in making their decision.

Comments by Board:

· The one main consideration is the applicant, Township Planner, township citizens certain that there is going to be a cell tower in one location or the other.  Do not want any cell tower anywhere.  There seems to be a legal right to place the cell tower in the farm field next door. This issue comes down to a choice of having the cell tower in the woods up next to substation; and the only  thing that makes it improper is that it is up next to a substation, not homes, not where somebody lives.  What’s really going to happen is it’s going to be right in the middle of a farm field visible from a major road.  It’s not the kind of thing I want as a member of the ZBA, or as a member of the BOT, or as a member of the Land Preservation Commission, or as a citizen.

· If the Edison property were zoned commercial, then the setback would be 250 feet, and that would be a variance of 108.5 feet, and that is substantial, a 53 percent variance.

· Echo comments that this an example of no good choices available. Somebody is going to be basically disappointed.  Concur with the thought that putting tower in the middle of  Mr. Wing’s farm, presumably to the south of Miller Road, is going to constitute an eyesore for everyone in the township, and others going up and down Miller Road.

· Township Consultant has stated a conforming alternative; there are one or more locations south of Miller Road on the Wing property where this tower could be located without any variance issues.

· Township does not know that a  conforming alternative will be pursued by the applicant.

· Applicant during the hearing portion pointed out quite rightly that placing this tower in its proposed location was being done at some additional expense to the tower owners in an attempt to enhance the esthetics to the citizens who will be driving by.  It would appear that the applicant has done what they can do to minimize the impact to the rest of the township to what on its best day is going to be ugly.

Public comment:

Diane McCowan, 4680 Willowbrook, Lane

First variance is going to necessitate a second variance for another road.  Scenic entryway to W. Delhi Road will be disturbed.  ITC has standard setback for all property, and they are unaware of any special considerations for the area around this property. Future energy needs should be considered by all and Detroit Edison. There is not an ounce of money that Nextel will have to use of their money to hide their cell tower. There is an unobstructed view on the north side, and a very visible blatant plain view on the south if not co-located on a tower like it should be.

Robert McCowan, 4680 Willowbrook Lane

Oppose granting of variance for the cell tower.  You either meet the requirements or don’t meet the requirements for a variance.  No evidence has been provided that there even needs to be a cell tower in that area.  Land is designated as OAR.  A proliferation of cell towers is not provided for.  A 1995 Township survey indicated the most important things were preserving the rural character of the township and protecting the woodlands. Clear cutting the woods will make the substation visible for W. Delhi, not just Miller.  There is no technical evidence that a tower is required.

MOTION BY COMMISSIONER FULLER, SUPPORT BY COMMISSIONER REAM TO CLOSE THE PUBLIC HEARING. 

YES:  5



NO:  0


MOTION CARRIED  

Discussion by Board:

· Is there a wetland in this area?  

· The public hearing was closed previously, but due to the number of public present tonight, the Chair felt it only proper that they have an opportunity to speak.

· Applicant is correct that no matter what location the tower may be located in, he will have to meet all the requirements of the site plan requirements of the Zoning Ordinance.  Those are matters for the Planning Commission only. The ZBA is to address strictly only the variance issue.

· Applicant has indicated that a location will be at or near the current proposed site if the variance request is denied.

· Height of tower is not what the ZBA is being asked to evaluate.  Again, this is a Planning Commission issue.

· The fact is, no matter the location, the tower will not be hidden, even with buffering/screening.

· ZBA needs to be guided strictly by the variance.

· Section E, 15.04 of  the Township Zoning Ordinance provides:  Variance.  Where owing to special conditions a literal enforcement of the provisions of this ordinance would involve practical difficulties or cause unnecessary hardships within the meaning of this Article, the Board of Appeals shall have power upon appeal in specific cases to authorize such variation or modification of the provision of this ordinance with such conditions and safeguards as it may be determine as may be in harmony with the spirit of this Article, and so that public safety and welfare be secured and substantial justice done.

MOTION BY COMMISSIONER DE LONG, SUPPORT BY COMMISSIONER FULLER, IN THE MATTER OF VA #1490 FOR WALLACE R.  HALEY, NEXTEL PROPERTY, H-08-15-100-002, AT THE NORTHEAST CORNER OF THE MILLER/ W. ANN ARBOR ROAD INTERSECTION,

BASED ON THE FOLLOWING FACT: I FIND UNDER ARTICLE 6.17C.2 THAT THE DESIRE TO LOCATE THE TOWER AS PROPOSED IS CAUSED BY THE APPLICANT, AND THAT AN OBVIOUS CONFORMING ALTERNATIVE IS AVAILABLE; AND THEREFORE MOVE TO DENY THE REQUESTED VARIANCE.

Discussion by Board:

· Motion is in shorter form than unusual.

· Motion does contain reason for variance denial.
· There are some problems with the form of the motion and therefore would have some problem with supporting the current motion.
· Commissioner Fuller has an amendment to motion to offer.
· Only an amendment to current motion can be offered at this time.
· Commissioner Delong will accept amendment to current motion.
Commissioner Delong withdraws motion.  Commissioner Fuller withdraws support to motion.

MOTION BY COMMISSIONER FULLER, SUPPORT BY COMMISSIONER DE LONG, IN THE MATTER OF VA #1490, PROPERTY H-08-15-100-002

BASED ON THE FOLLOWING FACTS:  THE TESTIMONY BEFORE US AT THIS MEETING, THE PRESENTATIONS MADE TO THE BOARD IN WRITING BY THE APPLICANT, THE MEMORANDUM TO THE BOARD BY THE SCIO TOWNSHIP PLANNER DATED 10 NOVEMBER 2006, THE PRESENTATIONS AND SUBMITTALS PRESENTED BY THE APPLICANT AT THE HEARING OF 16 NOVEMBER 2006, AS WELL AS THE TOWNSHIP PLANNER’S ANALYSIS OF 16 OCTOBER 2006.  

I FIND, UNDER ARTICLE 15.04 SECTION E, THAT:

1. THERE ARE NOT EXCEPTIONAL OR EXTRAORDINARY CIRCUMSTANCES OR CONDITIONS APPLICABLE TO THE PROPERTY INVOLVED OR TO THE INTENDED USE OF THE PROPERTY THAT DO NOT APPLY GENERALLY TO OTHER PROPERTIES OR CLASS OF USES IN THE SAME DISTRICT.

2. SUCH VARIANCE IS NOT NECESSARY FOR THE PRESERVATION AND ENJOYMENT OF A SUBSTANTIAL PROPERTY RIGHT POSSESSED BY OTHER PROPERTY IN THE SAME ZONE OR VICINITY; AS THERE IS A CONFORMING ALTERNATIVE AVAILABLE TO THE OWNER, THE REQUEST IS NOT NECESSARY FOR THE PRESERVATION OF PROPERTY RIGHTS POSSESSED BY OTHER PROPERTY OWNERS IN THE SAME ZONE AND VICINITY.

3. THE GRANTING OF SUCH VARIANCE OR MODIFICATIONS WILL BE MATERIALLY DETRIMENTAL TO THE PUBLIC WELFARE OR MATERIALLY INJURIOUS TO THE PROPERTY OR IMPROVEMENTS IN SUCH ZONE OR DISTRICT WHICH THE PROPERTY IS LOCATED; AS NOTED ABOVE, THE OWNER HAS COMPLYING OPTIONS FOR THE LOCATION OF THE PROPOSED IMPROVEMENT, SETTING ASIDE THE ORDINANCE IN THIS CASE IS NOT IN THE PUBLIC INTEREST AND WOULD BE DETRIMENTAL TO THE PUBLIC WELFARE IN THE ZONE AND DISTRICT.

4. THE GRANTING OF SUCH VARIANCE WILL NOT ADVERSELY AFFECT THE PURPOSE OR OBJECTIVES OF THE MASTER PLAN OF THE TOWNSHIP; THE APPROVAL OR DENIAL OF THIS REQUEST WILL NOT AFFECT THE SCIO TOWNSHIP MASTER PLAN.

5. THE CIRCUMSTANCES OR CONDITIONS UPON WHICH THE VARIANCE IS BASED RESULT FORM THE ACTIONS OF THE APPLICANT.

AND, THEREFORE, MOVE TO DENY THE REQUESTED VARIANCE TO SECTION 6.17 OF THE TOWNSHIP ZONING ORDINANCE. 

Discussion by Board:

None

YES:  4


NO:  1


MOTION CARRIED

7) APPROVAL OF MINUTES

a. Minutes of  September 21, 2006.

 MOTION BY COMMISSIONER COLLICA, SUPPORT BY COMMISSIONER DELONG, TO  

 POSTPONE ACTION ON APPROVAL UNTIL RESULTS OF TAPE ANALYSIS. 

 YES:  5


NO:  0


 MOTION CARRIED

b. Minutes of  October 19, 2006.

MOTION BY COMMISSIONER  FULLER, SUPPORT BY COMMISSIONER DELONG TO TABLE APPROVAL OF OCTOBER 19, 2006 UNTIL THEY CAN BE RECONSTRUCTED.

YES:  5


NO:  0


MOTION CARRIED  

c. Minutes of November 16, 2006.

MOTION BY COMMISSIONER FULLER, SUPPORT BY COMMISSIONER DE LONG TO APPROVE MINUTES OF NOVEMBER 16, 2006, AS CORRECTED.

YES:  5


NO: 0 


MOTION CARRIED

8) ANY OTHER BUSINESS

None

9)     ADJOURNMENT

MOTION BY COMMISSIONER DE LONG, SUPPORT BY COMMISSIONER FULLER TO ADJOURN AT 8:55 P.M.

YES:  5


NO:  0


MOTION CARRIED



   

Minute  preparation by James H. LaVoie 
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